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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Did the trial judge err in permitting a police 
officer to testify; (a) that he asked the appellant if 
he was “involved” in the crime in question and, 
(b) that the appellant refused to identify the prin- 
cipal offender whom he had, allegedly, aided and 
abetted? 

2. Did the trial judge properly deny appellants’ 
motion for a judgment of acquittal at the conclusion 
of all the evidence? 

3. Was the court’s instruction on aiding and abet- 
ting, under Title 22, District of Columbia Code, 
Section 105, correct? 


Counterstatement of the case 
Statutes Involved 

Summary of Argument 
Argument: 


I. The Police Officer’s Testimony Concerning His 
Questions And Appellant’s Responses Thereto Was 
Properly Admitted. 


II. The District Court Properly Denied Appellant’s 
Motion For a Judgment of Acquittal 


III. The District Court’s Instructions Were Fair, Com- 
prehensive and Accurate. 


Conclusion. 
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COUNTERSTATEMENT OF THE CASE 


This is an appeal from a conviction for the crime of 
robbery, in violation of Title 22, Section 2901 of the 
District of Columbia Code. After a jury verdict of guilty 
as indicted on June 19, 1961, appellants’ motion for a 
new trial was denied by order filed June 30, 1961 (J.A. 41, 
42, 43). On June 30, 1961, appellant was sentenced to a 
term of imprisonment of from two to six years (J.A. 43). 
From this judgment of conviction he appeals. 

During the early morning hours of April 15, 1961, 
Edwin C. Deluca, a private in the U.S. Army and dressed 
in full uniform, was in a bar located approximately a 
block and a half from Union Station in the District of 
Columbia (J.A. 2, 3, 8). While there he met appellant, 


(1) 
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conversed with him and about 2 A.M. left the bar in the 
company of appellant and an unidentified woman (J.A. 
3, 8). They proceeded down the street to a corner where 
the woman left. Deluca then talked with appellant about 
“getting another woman” (J.A. 3, 4). At this time, ther 
had been joined by a third individual (identity unknown 
to the prosecuting witness) and Deluca was told that they 
knew where a prostitute was (J.A. 3, 4). The three men 
then walked up an alley in the 500 block of 2nd Street, 
N.E. (J.A. 4, 17) and appellant went up the backstairs 
of a house, knocked on the door several times, received 
no response and returned to where Deluca was standing 
(J.A. 4, 10). At this point, appellant “all of a sudden” 
jumped in front of him while the second man grabbed 
him from behind, pressed something against his back and 
“relieved” him of his wallet and money (J.A. 4, 10). 
When someone nearby turned on a light and asked what 
was going on, the unidentified individual returned the 
wallet (without the money) to Deluca (J.A. 4, 11). Deluca 
while running away looked back and saw them proceeding 
up the alley after him. He ran out into 2nd Street where 
he stopped a civilian car and requested help (J.A. 4. 11. 
12). He saw appellant and the unidentified accomnlice 
make a right turn and walk or run down the street to- 
gether (J.A. 4). ; 

Appellant was arrested by Detective Charles C. Samen 
of the ninth precinct of the Metropolitan Police Depart- 
ment, at about 7:35 P.M., April 15, 1961 near the corner 
of 2nd and E Streets, N.E. (J.A. 13, 14). Appellant first 
told the officer that his name was Bobby Brown but pro- 
duced identification bearing the name, Matthew Bobby 
Simms (J.A. 14). Appellant was taken to the ninth 
precinct in the officer’s automobile (J.A. 14). 

The court, after appellant’s objection and a hearing 
thereon out of the jury’s presence (J.A. 14, 15, 16, 17), 
permitted the police officer to testify that he asked ap- 
pellant at the precinct if he was “involved” in the robbery 
and that the appellant admitted being there with an 
unidentified person but denied getting any of the money 


(J.A. 17). The officer further testified that appellant 
conceded that he stood in front of Deluca while the other 
man grabbed him and that afterwards, they both (appel- 
lant and the unidentified man) left the area together 
(J-A. 17). When he asked appellant the identity of this 
unknown man, appellant responded that he would rather 
go to jail himself than to give the other man’s name 
(J.A. 17). After appellant’s brief cross-examination of 
the police officer the government rested its case. Appel- 
lant moved for a judgment of acquittal asserting that the 
evidence had not established the elements of the crime 
itself or of aiding and abetting in the crime. This motion 
was denied (J.A. 18, 19). 

Appellant (the only witness called by the defense)’ 
testified substantially to the same basic facts as set out 
above (J.A. 20, 21, 22), but asserted that he did not know 
and had never seen this unidentified man before the in- 
cident in question (J.A. 22). He denied leaving the alley 
with this man after the robbery, but stated that he and 
Deluca left together on the E Street side while the un- 
known assailant went out of the other end of the alley, 
the 3rd Street side (J.A. 27). He denied any partici- 
pation in the robbery (J.A. 22, 24, 25) or that he had 
told officer Samen that he would rather not identify the 
robber (J.A. 28). He admitted one prior felony convic- 
tion (J.A. 29). At the conclusion of the evidence, the 
Court denied appellant’s renewed motion for a judgment 
of acquittal (J.A. 32). 

Prior to its charge to the jury, the court asked if either 
side had any instructions which they wished submitted 
and the government requested an instruction on aiding 
and abetting. The appellant requested none nor did he 
object to the government’s request. (J.A. 32). The court 
then proceeded to instruct the jury comprehensively on 
the required elements of the crime of robbery and of the 
principle of aiding and abetting as defined in Title 22, 
District of Columbia Code, Section 105 (J.A. 33, 34, 35, 
36). In the course of discussing the element of intent the 
court charged the jury that “mere presence at the scene 


4 


of a commission of a criminal offense in and of itself is 
insufficient upon which to base a verdict? (J.A. 34, 35). 
At the close of the instructions, the court requested both 
counsel to approach the bench and asked if there was 
any objection to any part of its charge. Appellant’s 
counsel then made the following statement: 


“Mr. Kaczmarek: The jury may interpret your 
charge with respect to aiding and abetting as includ- 
ing the cooperation or noncooperation of the defend- 
ant when the crime was investigated later. That is 
the only thing I wish to raise.” (J.A. 39). 


The court refused any further instructions on this issue 
and then asked if there were any requests for further 
instructions. Both sides replied in the negative and the 
jury retired to consider its verdict (J.A. 40). Upon its 
return to the court, the foreman first stated the verdict 
as “guilty of aiding and abetting.” The judge sent them 
back and shortly thereafter they again returned with a 
properly announced verdict of guilty and, on appellant’s 
request, were polled (J.A. 40, 41). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2901, 
provides: 


“Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years.” 


Title 22, District of Columbia Code, Section 105, 
provides: 


“In prosecutions for any criminal offense all per- 
sons advising, inciting, or conniving at the offense, 
or aiding or abetting the principal offender, shall be 
charged as principals and not as accessories, the in- 
tent of this section being that as to all accessories 
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before the fact the law heretofore applicable in cases 
of misdemeanor only shall apply to all crimes, what- 
ever the punishment may be.” 


SUMMARY OF ARGUMENT 


No prejudicial error occurred when the trial court 
allowed the police officer to testify that he had asked 
appellant if he was “involved” in the robbery, since no 
implication of guilt could reasonably be inferred from 
either the form or substance of such a question. 

The officer’s testimony that the appellant refused to 
disclose the name of the principal offender was properly 
admitted by the trial court, as being material and relevant 
to his complicity in the commission of the crime as an 
aider and abettor of the principal offender. 

The trial judge properly denied the appellant’s motion 
for a judgment of acquittal made at the conclusion of 
all the evidence, because the testimony adduced during 
trial clearly demonstrated more than his mere presence 
at the scene of the crime and presented a question of fact 
for the jury. 

The court’s instructions on aiding and abetting, given 
in terms of the statute, were fair, comprehensive and 
accurate. The requested instruction on accessory after 
the fact was properly denied by the court, since no such 
count was charged in the indictment, it was not an in- 
cluded offense and the evidence did not support such an 
instruction. 


ARGUMENT 
I 
The Police Officer’s Testimony Concerning His 


Questions And Appellant’s Responses Thereto 
Was Properly Admitted. 


Appellant contends that the trial court committed error 
when it failed to exclude certain portions of the testimony 
of the witness, Charles C. Samen (the arresting officer) 
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to which objection was made. The first of the questioned 
testimony occurred when the prosecutor interrogated Off- 
cer Samen as to what he had asked the appellant con- 
cerning the alleged robbery (J.A. 14) and Samen respond- 
ed as follows: “I asked him whether or not he was 
involved in this case down there.” (J.A. 14). Objection 
was interposed, the jury excused (J.A. 14), and appel- 
lant’s counsel then stated the grounds for his objection 
in the following words: 


Mr. Kaczmarek: Yes, I have an objection, Your 
Honor. While the detective is perfectly entitled to 
say what he heard about the subject. I think the 
value of that testimony will be very minimal in con- 
nection with relation to what will go to the jury. 
There is, of course, some reason for s owing that the 
defendant was not cooperative, that he even lied about 
his name the first time. All of this I do not object 
to being brought out. But, any admission by the 
defendant that he was there would seem to me to 
earry the implication that he admitted being in on 
this robbery which is the whole issue before this jury. 
Everybody will admit he was there. I think there is 
no question about that. But I wonder what good 
it is go on and pursue that any further. (J.A. 15.) 


The court overruled the objection, conducted a hearing 
out of the jury’s presence and then ruled that it would 
permit the testimony (J.A. 15, 16, 17).2. The jury re- 


2 At the end of this hearing, which included the testimony now 
contested, the court asked appellant’s counsel if he had any motion 
to make or if he objected to “that testimony”, and the following 
colloquy occurred: 


Mr. KACZMAREK: Not at this point, I do not. 
THe CourT: You do not object to this testimony? 
Mr. KACZMAREK: No, Your Honor (J.A. 16) 


The record discloses that no further objection was made by the 
appellant when this disputed testimony was subsequently intro- 
duced before the jury (J.A. 17). We submit, therefore, that this 
was an explicit and studied waiver of the previously made objec- 
tion and that the trial judge had a perfect right, in view of the 
statement by the appellant, to so consider it. Even during the 
hearing, the appellant’s stated reasons for objecting to the two 
portions of testimony was general, hypothetical and totally lacking 


7 


turned and the prosecutor propounded the same question 
and: the officer again testified that he had asked the ap- 
pellant if he was involved in the robbery and that the 
appellant admitted being there with an unidentified person, 
but denied getting any of the money (J.A. 17). 

Appellant lays stress on the use of the word “involved” 
and argues that such testimony was clearly prejudicial 
error. 

This assertion is untenable and without merit. The 
question asked by the officer was not only proper but 
necessary to his investigation of the case. Actually, it 
seems clear, that it gave the appellant an opportunity 
to flatly and emphatically deny any complicity in the crimi- 
nal act and his reply to it supports this conclusion. 
Appellant seems to regard this testimony as an implica- 
tion to the jury that he was, in fact, involved in the 
crime. No such implication, we submit, could logically 
be drawn from either the form or substance of the dis- 
puted question, since it was neither misleading nor de- 
ceptive. Moreover, it would seem fair to conclude that 
the interest of the jury was drawn to the appellant’s 
answer to the inquiry rather than to the phraseology 
chosen by the witness in propounding it. 

Appellant next attacks the further testimony of Officer 
Samen, appearing on page 17 of the joint appendix. Here, 
the officer testified that he asked the appellant “who this 
unidentified man was” and the appellant responded that 
he “would rather go to jail himself than to give this 


in specificity (J.A. 15, 16). It is well settled that “As a general 
rule, objections should be timely, specific, and renewed, when the 
court’s initial ruling, correct when made, is proved erroneous in 
the light of subsequent evidence.” Skiskowski v. United States, 
81 U.S. App. D.C. 274, 158 F.2d 177 (1947), cert. denied, 330 
U.S. 822. See also, Fuller v. United States, 53 App. D.C. 88, 288 
Fed. 442 (1923). 

It is fairly inferable, from the record, that the appellant having 
heard the disputed testimony and weighed its effect, abandoned 
his objection to its admissibility. He should not be heard now 
to complain. Cf. Wynn v. United States, 107 U.S. App. D.C. 190, 
275 F.2d 648 (1960). 
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other man’s name.” This testimony, argues appellant, 
should have been excluded by the trial court since it had 
no bearing on the question of whether the appellant was 
a principal or an accessory before the fact to the crime. 
The appellant, presumably, is contending that this testi- 
mony was, therefore, irrelevant and immaterial. On the 
contrary, we submit, the ruling of the trial court ad- 
mitting this evidence was correct and proper. A reason- 
able inference that the jury could properly draw from 
the response of the appellant was that he knew the iden- 
tity of this individual but refused to disclose it. Conse- 
quently, in view of the entire record of the trial testi- 
mony, with particular reference to the appellant’s subse- 
quent denial that he knew or had ever seen this person 
before (J.A. 22), this testimony becomes material and 
relevant on the crucial question of appellant’s complicity 
with the principal offender. Its probative value, as an 
implied admission to a primary issue in the case, is readily 
apparent. Additionally, the appellant contends that this 
testimony could only relate to the question of his being 
an accessory after the fact and that it demonstrated 
merely a failure to cooperate with the police. However, 
at the hearing out of the jury’s presence, appellant’s 
counsel argued that “There is, of course, some reason 
for showing that the defendant was not cooperative, that 
he even lied about his name the first time. All of this 
I do not object to being brought out” (J.A. 15). His 
present argument, therefore, appears completely incon- 
sistent with his position at trial. 
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The District Court Properly Denied Appellant’s 
Motion For a Judgment of Acquittal 


Appellant maintains that the trial court erred in deny- 
ing his motion for acquittal made at the conclusion of the 
evidence. He asserts that the most the evidence proved 
was that he was present at the scene. However, a careful 
study of the record leads, inescapably, to a contrary 


conclusion. The evidence demonstrated that the victim 
was led to the place of the robbery by the appellant and 
the unidentified assailant. (J.A. 4, 10). Shortly there- 
after, the appellant “all of a sudden” jumped in front of 
him while the second individual grabbed him from behind. 
(J.A. 4). The appellant and the “other man” then ran 
out of the alley together after the robbery (J.A. 4, 11) 
and, finally, the police officer testified that the appellant 
falsified his identity when questioned at the time of his 
arrest (J.A. 14) and later admitted, by implication, that 
he knew the name of the principal assailant (J.A. 17). 
Quite obviously, this cumulative evidence conveys more 
than mere presence at the scene. Clearly, questions of 
fact were raised for ultimate jury determination on the 
crucial issue of whether the appellant’s conduct described 
him as aiding and abetting the principal offender in the 
commission of the crime. The appellant’s own testimony, 
which contradicted important areas of the governments 
evidence, also presented for the jury a simple and direct 
problem of credibility, based on the same standards gen- 
erally applicable in all criminal cases, (e.g. reasonableness, 
motive, interest, character etc.) 

The appellant cites, in support of his contention, the 
doctrine of law expressed by this court in the case of 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229 (1947), cert. denied, 331 U.S. 837. We, herewith, 
adopt his citation and refer to the court’s language therein, 
160 F.2d at 233: 


.... “If he concludes that either of the two results, 
a reasonable doubt or not reasonable doubt is fairly 
possible, he must let the jury decide the matter,” and 
‘urther on; “If the judge were to direct acquittal 
whenever in his opinion the evidence failed to ex- 
clude every hypothesis but that of guilt, he would 
preempt the functions of the jury.” (See also: Ladrey 
v. United States, 81 U.S. App. D.C. 127, 155 F.2d 41 
(1946), cert. dented, 329 U.S. 723) 


It is apparent therefore that, contra to appellant’s 
argument, the jury was not allowed to speculate on the 
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appellant’s guilt but rather, they fulfilled their proper 
function, as judges of the facts, in evaluating the credi- 
bility of each witness, drawing reasonable inferences from 
the testimony as adduced and, under the guiding instruc- 
tions of the court, making the ultimate determination of 
guilt or innocence. 


mt 


The District Court’s Instructions Were Fair, 
Comprehensive and Accurate 


It is of primary importance to consider the record of 
the trial as it pertains to the instructions. (J-A. 32-41) 
When the court, prior to its charge, asked counsel for 
both sides if they had any instructions to submit, the 
appellant offered none. The government requested a 
charge on aiding and abetting. (J.A. 32) Appellant did 
not object thereto. After the instructions were delivered 
counsel again approached the bench and the court asked 
appellant’s attorney if he had any objection to any part 
of the court’s charge. He replied that he had one sug- 
gestion and then stated it as follows: “The jury may 
interpret your charge with respect to aiding and abetting 
as including the cooperation or noncooperation of the 
defendant when the crime was investigated later. That 
is the only thing I wish to raise” (J.A. 39) Refusing to 
instruct further on this point, the court then asked if 
appellant had any request for further instructions and 
the answer was in the negative. (J.A. 40) 

The appellant complains that these instructions set forth 
on pp. 33-35 were “inept and not applicable to this case.” 
However, the contrary is true. The court properly 
charged the jury, in the language of the statute, as to 
what it must find in order to convict the appellant of 
committing the crime of robbery as an aider an abettor 
of the principal offender. It gave the jury a graphic 
illustration of the principle of aiding and abetting by 
resorting to a hypothetical situation of a bank robbery. 
This simplification of the statutory language involved, 
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taken in conjunction with the added charge on “mere 
presence” (J.A. 34, 35) was not only legally correct but 
reflected, accurately, the duty imposed on the government 
to prove more than appellant’s presence at the scene of 
the robbery. 

The appellant seems chiefly concerned about the failure 
of the court to instruct regarding Title 22 District of 
Columbia Code, Section 106 (Accessory after the Fact). 
He argues that this instruction should have been given 
when he requested it at trial. However, it is difficult to 
construe appellant’s “suggestion”? as a request for a 
charge on accessory after the fact. Nevertheless, assum- 
ing arguendo that it was, such an instruction was correctly 
refused by the court. The indictment was drawn in one 
count charging the substantive crime of robbery. The 
theory of the governments’ case was based on the ap- 
pellant’s complicity as an aider and abettor to an un- 
identified principal offender and, therefore, by statute, a 
principal himself. The evidence demonstrated his guilt 
in this capacity and in no other. He was not charged 
with assisting or aiding the principal offender after the 
crime was completed. Consequently, the court could not 
instruct on an offense if not covered by the indictment 
nor demonstrated by the evidence. Moreover, accessory 
after the fact is not included as a lesser offense under 
the statutory crime of robbery, since different elements of 
proof are involved. (see: C.J.S.§95) In the instant case 
the crux of appellant’s guilt results from his words and 
actions before, during, and after the criminal act from 
which the jury could reasonably infer criminal intent (e.g. 
“presence, companionship, and conduct before and after 
the offense are circumstances for which one’s participa- 
tion in the criminal intent may be inferred.” State v. 
Bishop, 317 Mo. 447, 296 S.W. 147, 149 (1927). On this 
issue the court’s instructions were clear and comprehensive 
(J.A. 35). Nothing more was required. 


2 Appellee’s brief p. 10. 
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Appellant’s contention, that the showing of his lack of 
cooperation with the police and his refusal to name the 
principal offender entitled him to an instruction on ac- 
cessory after the fact, is wholly unsupportable. Testimony 
on that score would not stamp him as an accessory after 
the fact (see: Farmer v. State, 56 Okl. Cr. 380, 40 P.2d 
693 (1935). More would be necessary. Therefore no in- 
struction was required. 


CONCLUSION 


Wherefore, it is submitted the judgment of the District 
Court be affirmed. 


Davip C. ACHESON 
United States Attorney. 


NaTHAN J. PAULSON 
Harotp H. Tirus, JR. 
Assistant United States Attorneys. 
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